COMMONWEALTH OF KENTUCKY
ENERGY AND ENVIRONMENT CABINET
' FILE NO. DOW-33597-047

ENERGY AND ENVIRONMENT CABINET, : PLAINTIFF

and

APPALACHIAN VOICES, INC.
KENTUCKIANS FOR THE COMMONWIEALTH, INC.
WATERKEEPER ALLIANCE, INC.

KENTUCKY RIVERKEEPER, INC.

aﬁd

'PAT BANKS, ) . o
in her capacity as Xentucky Riverkeeper INTERVENING PLAINTIFES
VS.

FRASURE CREEK MINING, LLC - DEFENDANTS.

AGREED ORDER

WHEREAS, the Parties to this Agreed .Otder, the Energy and Environment Cabinet

(hereinafter ‘;Cabinet”)‘_andv Frasure Creek Mining, LLC, state:

| STATEMENT OF FACTS

L. The Cabinet is an Agency of the Commonwealth charged by statute with the duty
to Qriforce Taws for the prote‘ctioln‘of human health arid the environment ﬁui’SUant to. KRS Chaptei‘-
224, KRS Chaptér'?i 50, "and' regulations promlilgatcd pursuant thereto.

2. Frasuré Creek Mining, LLC (hereinafter “Frasute Creek™) is a Kentucky limited
liability company in good standing with its principal offices locéted at 4978 'Teays Valléy R(};,
Scoft Depot, WV 25560. | "

3.. Frasure Creek oj)'crétcs surface coal mining operations in Eastern Kentucky
pursugrit to Suiface Disturbance Permits ‘issued_ by the Cabincp’s Department for Natural'

Resources, Division of Mine Permits (“DMP”). Stormwater and other wastewater discharges




from Frasure Creek’s surface .coal mining operations are authorized pursuant to Kentucky
Pollutant Discharge Elimination System (“KPDES”) Permits issued by the Cabinet’s Department
| for Environmental Protection, Division of Water (“DOW?™). A listing of the DMP Permits and
the cqﬁ'esponding KPDES Permits that have been issued to Frasure Creck that are the subject of
| this Agreed Order are identified in Appendix A subr_hitted herewith whio.h is incorporated herein

as if fully set out in this Agreed Order.

4, On December 3, 2010, the Cabinet and Frasure Creek entered into a Consent .

- Judgment to resolve certain claims asserted by the Cabinet related to KPDES pcmﬂt violations at

Frasute Creek’s surface coal mining operations occurring from Januafy, 2008 through date of

tehdering the Consent Judgment. The Consent Judgment was tendered and a Complaint filed in .

Franklin Circuit Court, Civil Action No. 10-CI-01867 (hereinafter, “Franklin Circuit Coutt
'cé'se-”) on that same date. Intervening Plaintiffs dhal.[enged the Consent Judgment and it has not
. <

yet been entered by the Franklin Circuit Court. Frasure Creek submitted a Corrective Action

Plan to the Cabinet to implement the remedial measures set forth in the ConsentJudgment.

;Pu‘rv'suan‘t to the . Corrective Action Plan, Frasure Creek began utilizing new wastewater
~'lab'o1‘ator'ies. for monitoring, testing, and DMR reporting under its KPDES permits in Ianua‘r,y} -

- 2011, Because the Consent Judgment has not yet been entered, the remedies under the Consent -

Judgment are not yet enforceable by the Franklin Circuit Court.

S. In May, 2011 Frasure Creck reported to the Cabinet that exceedances of its.
KPDES permit effluent limits were detected at several of its sutface coal mining operations and

reported on Frasure Creek’s Discharge Monitoring Reports (“DMRs”). "At that time Frasure -

- Creek met with the Cabinet to discuss additional remedial measures to be undertaken to address




the KPDES permit limit exceedances. The exceedances were not the subject of the Frénklin
Circuit Court Complaipt and Consent Jngment. .

6. B.eginﬁing on or about May 15, 2011 and concluding on or about December 19,
2011Cabinet personnel reviewed all. DMRs submitted by Frasure Creek for the monitoring
periods 1 Quarter 2011 through 3" Quarter ,2'0’11. ’Il‘hro~u‘gh ité review the Cabinet identified
mﬁltiple alleged violations for failure to comply with all permit effluent limits .and failure to
inonit{)f and report discharges in accordance with pemit terms and conditions.

7. On or about June 8, 2011 the. Cébihét issued Notices of Violation (heréinafter |
“NOVs") to Frasure Creek for the violations occurring.at its surface mine operations from '
. January, 2011 through Méfch, 2011 (ice., the 1% Quartcr 2011 NOVs). |
. 8. | On or abq‘ut Iune 28,2011 the Cabinét was served with a Notice of Intent to Sue -

‘ tpursuan‘c to Section 505(b) of the Clean Water Act, 33 U.S.C. §1365(b), on behalf of several
E eqvitonmental advocacy organizations and mdividuais (hereinafter coliectively “Appalachian |
5.V9iées” or “Intervenors™) alleging violations of KPDES permit effluent limits by Frasure Creek
B .'_4';}t. .mimé'roilé of Frasure Creek®s surface coal mining operations, A copy of the Jui}e 28, 2011
: 'th;ce of Intent to .Su,e.is attached to this Agiced Qrdei'»as' Appendix B, in the Notice of Intent to
' .:jﬁlﬁez'Appgl'adhian Voices alleged that Frasure Crbék had committed Violations of ;‘aﬁ effluent
& ‘éfaﬁdard or Ii@tation” pursuant fo Clean :Watér Act -§§ 505(a)(1)(A) and (f), 33 U.S.C. |
- §§1365(a)(1)(A) and (f). The June 28, 2011 Notice of Intent to Sue indicated that Appalachian
.Vowes would ﬁlc su1t m federal dlstuct court pursuant to 33 U.S. C §1365 within 60 days of the
vda,te of the Notice for alleged ongoing violations.
| ‘.9. ‘On August 26; 2011 the Cabmct filed an Admlmstratlve Complaint xmtxatmg thc -

_-p1esent administrative actlon against Frasure Cleck and assemng claims for the vxolatlons mted




in the 1st Quatter NOVs issued to Frasure Creek. The NOVs are attached to the Administrative
Complaint and incorporated therein. The Administiative Complaint alleges DMR-related
violations identified by Appaléchian Voices in its June 28, 201 1.Notice of Intent to Sue that were
substantiated by‘ DENF and were not included in the Franklin Circuit Court case, as well as
- other, additional KPDES Permit violations iﬂdependenﬂy‘identiﬁed by DENF through its DMR
review. |

10. .. On October 3, 2011 Appalachién Voices filed a motion to intervene as a party in
'thjs administrative enforcement action. By Order enfcefed November 7, 2011, Appalachian
Voices was aﬂowed by the Hearing Officer to intervene in this proceeding.

11, On October 10, 2011 Frasure Creek filed its Answer to the Administrative
‘Cém'plaint denying liability and setting forth various affirmative - defenses to the Cabinet’s
enforcement claims. . ‘

12.  Regarding DMRE Permit No. 860-0467/KPDES Permit No. KYG040112, the
 violations of KRS 224.70-110 and 401 KAR 5:005, séctioxl 2(1) telated to constructing or,
diédﬁéﬁgi‘ng without a valid KPDES pexﬁit and r'ggarding.‘qﬁtfa'll 139 (pond BB-6) that were
. mtedm NOVs dated Tune 8, 2011; October 4, 2011 and-Jur‘le-"G,.;Z‘-()12 Wefe in error and were
fes'ci‘h'd'gd by letters dated Februalfy 28, 2012. No further eﬁfdi‘éémcnt action will be taken
regarding fhose tescinded violatioﬁs.

13, On October 25, 2011 Appalachian Voices filed a citizen suit against Frasure
| Cre'ei( pﬁrsuant f033 U.S.C. §1365 in the United States District Court for the Eastern District of
:I(entuélcy to puréue the' claims set forth in its June 28, 201,1' Notice of Initent to Sue, as well as
claims tﬁat allegedly copfinuéd from a Noticé of ‘Intent t6 Sue issued by Appalachian Voices on

Octobet 7, 2010 for violations alleged to have éccurred from January, 2008 through AJune, 2010.




Appalachian Voices voluntarily dismissed the citizen suit on October 15, 2012, By Ordér
entered October 15, 2012 the case was dismissed without prejudice. |

14.  On October 4, 2011 and January 6, 2012 the Cabinet issued additional NOVs.to
Frasure Cieek alleging violations at Frasure Creek’s surface mine operations beginning April,
2011 through June, 2011 (2nd Quarter 2011), and July, 2011 through September, 2011 (3rd

\ .
Quarter 2011), respectively. These violations were identified through the DMR reviews

conducted as stated in paragraph 7, above.

15. Beginning in June 201 1, Frasure Creek, the Cabinet, and Intewchdrs have met on
numerqus ocba';ions‘in an attempt to settle all claims a_gaiiist Frasure Creek. The Parties were
unsucc‘essfﬁl in reaching a global' settlement of claims of the Cabinet ;md Interyenors,

16. Frasure Creek hés represented to the Court in the Franldin Circuit Court case that
the coal market in Eastern Kentucky has deteriorated since the Cabinet and Frasﬁre Creek
entered ipto-thc Conscnt Judgmeﬁt fendcred in that case on December 3, 2010. Frasjlre Creek
' has further rcpre‘sentéd to the Court that its primary coal sale. chﬁ‘aCt has been terminated by the
purlchas.é.riancll Frasure Cree’k'is ﬁnanoiélly unable to pay a substantial civil pénalty given its
reclamation obligations, that .mos't of its mining équipment is being liquidated and that it is
’ undefrng.i‘ng' a finaricial 1'estrﬁctu1‘i11g. Frasure Creek has 'furt.hcr rep,fescnted .to the Court that it is |
pursuing an orderly div'éstiture‘ of its mmmg operations .iAn Kénmclgy, ahd that it is no longer
oﬁeratin‘g any mines in Kentucky. See, Franklin Circuit Court, ‘Civil‘ Action No. 10-CI-01867,
Frasure Creek’s Status Report to the Court, filed on or about Scptémber 17, 2012. Frasu‘ré Creek .
represented to the Court and represents to the Cabinet that.it is ﬁnap’cially ﬁnable, to pay the full
civil peﬁalty assessed by the Caxbinet. for thc;, violations that are tl}e subject of ‘this Agreed Order

Je

and also ‘successfully reclaim to permanent program standards its Kentucky surface coal mining




permits. Frasure Creek Eelieves}that unless circumstances change that would in"ovide for
profitable operation of its currently idled Kentucky coal mines,. orderly divestiture of ifs
Kentucky mining o'peratio-ns remains the most viable option.
17. In“addition to resolving thc; Cabinet’s claims -against Frasure Creek as a result of
violationis alleged herein, and in consideration of Frasure Creel’s representations of its inability’
-to pay the assessed civil penalty and also fund reclamaﬁon of its permitted sites, it is the goal Qf
the Cabinet by this'agreemen’t.tﬁat Frasure Creek successﬁilly reclaim its perm‘it‘ted coal xniping
- operatioﬁs in Kentucky and comply with all other statutory and regulatory requirements peﬂding
their transfer, - |
18. On September 28, 2012 Frasuie Creek provided DOW with a report of pérm‘it limit
exceedances as recorded oﬁ f‘rasure Creek’s .DMRS submitted for the monitdri‘ng-.periods 4th
Quarter 2011 through and including 2nd Quarter 2012 (“Excécdance Report”). The Exceedance
Repoft is attached as Exhibit 1 to this Agreed.Order and is incorporated as if fully set oﬁt ‘he'i‘éin.
19. Based upon investigatio'ns the Cabiret ha.;: conducted of laboratories in K,entucky
conducting wastewater mom'foringﬁ and testing services for the coal mining industry, the Cabinet
has determined that quality control and quality -assurance procedures at some wastewater
laboratories aré inédeqqaté in part due to a lack of clear regulatory standards and Cjertiﬁéation
_prograﬁus’ for wastewater ,laboratoi'ies. Due to these findings, the Cabinet proposed and the
Kentucicy General Assembly adopted iegislati011 du1'i1.1g the 2011 Regular' Sessiqn to create
‘standgrds a:nd a c¢rtiﬁcatibn program for laboratories con'ducémg analyses -of wastewater for
KPDES program purposes. The- legislation was codiﬁedA«at KRS 224;10—670, which became |

effective June 8, 2011. The Cabinet expects to propose 1'e'g\ilati0né to implement the certification




program in 2013, whi:ch will address quality assurance and quality control i;ssues at wastewater
laboratories.

20.  The Cabinet and Frasure Creelk have negotiated the terms of this Agreed Order in
good faith an.d at arms’ length. This Agreed Order resolves all of the claims which are asserted or
may be asserted by the Cabinet, as follows:

(a) all violations alleged ip the Admini'strat_ifze Complahﬁ and the NOV attached as.

Exhibits 1 through 35 to the Administrative Complaint

(b) all violations alleged in the NOVs issued by the Cabinet to Frasure Creek on October‘

4, 2011 and Janvary 6, 2012 for the monitoring 'peri(')ds April 2011 through Sepfember

- 2011, which NOVs are attached as Exhibits 2 thrdugh 56 to this Agreed 'Ofdcr and are
incotporated fully as if set out herein,

(c) all 'violations identified by Frgsure Creek in its Bxceedance Report, Exhibit 1 to this

Agreed Order, which is incorporated as if fully set out herein. |

(d) like violations occurring: at the permitsili’sted in Appendix A to this Agreed Order

'f"rom date of tendering of th¢ Consent J\idgment to Pranklin Circuit Court on D¢cernbcr

: 3; 2010 to date of entry 6f~ this Agreed Order which have not been indi_vidually idéntiﬁed. '

' 21 Any claims pending resolution in the ZOIC Consent Judgﬁlent tendered in the

Frénklin Cirouit Court case are specifically not resolved by thls Agreed Order and remain the

subject of thp enforcement action and pending Consent Judgment in the Franklin Ci;‘cuit Court
éase.

22, .In order to resoIVt; the Cabinet’s claims relatéd to alleged violations apd like .
violations described in parégr.aph 20(a) - (d), above, Frasure Creek has agreed to pay a civil

| penalty to the Cabinet, to pay stipulated penalﬁes for certain violations occurring following date




of entry of this Agreed Order, and to submit and implement an amended Corrective Action Plan
as more fﬁlly described herein,
23.  The Parties agree that Frasure Creek’s compliance with this Agreed Order will
.resolve disputed'o_laims; will acconunodate orderly tranéfer of Frasure Creek’s permits, and will
| further the C;)mmonwealth’s interest in reclamation of Frasure Creek’s Kentucky surface coal
mining permits and compliance with all statutory and regulatory requirements governing those
‘permits pendiﬁé such transfer and that, therefore, this Agreed Order is fair, adequate, reasonable,
: a‘ﬁd in the public interest, | |
| 24; Frasure Creek neither admi£s nor 'denies the violations alleged in the
.Adﬁlinistrative Cqmplaiﬁt and NOVs described above. Frasure Creek admits the.facts stated
-above but dbe's not admit any liability to the Cabinef arising out of those facts or transactions or
Qccmrenbes set f(;rth herein, but agrees to the entry of this Agreed Order to resolve the violations
alleged. The Parties acknowledge that entry of this Aérecd Order will avoid protracted litigation
. 'bétWeen thelPa‘l’tics. | |
| NOW THEREFORE, based on the féi‘ﬁgbing a_gi‘eeé Statement of Facts. and
A . 1‘ép1;cs'entations, and in the interest of settling all civil claims and cOpt'r,ov‘ersics involving the.
_i./iolétiohs‘ described ébbye, the Parties hereby consent to the entry of‘ ﬂ_ﬁ‘s‘Agreed' Order and
' agree'a:s follows: . |

REMEDIAL MEASURES

. 25, Frasure Creék shall review its wastewater treatment, monitoring, testing,
recordkeeping, and reporting procedures for its. surface coal mining operations and KPDES
Permits listed in Appendix A and shall prepare an amended Cotrective Action Plan ("CAP"),

supplementing the CAP submitied pursuant to the pending Consent Judgment, and shall submit

.




the Aamended CAP to the Cabinet for review and approval within thirty (30) days-of entry of
this Agreed Order. Notwithstanding the Cabinet's review, Frasure Creek shall implement the
amended CAP upon submittal for all its sutface coal mining operations. The amended CAP
shall comprehensively address and identify:
.(a)‘ - The procedures and piotocols, including tr.eatrner‘lt"
| lme_thod‘s, that Frasure Creek shall implement to achieve compliance with effluent
limits éstablished under its i(PDES permits, which shall Aaddress‘ the treatment
chemicals to be used, application processes and rationa!es, aﬁd treatmerit
.'qﬂ"cc'tiveness evaluatilons;
(b) B ' The procedures and brotocois that Frasure Creek shali
.irjnﬁ'l‘ement to achieve compliance wifh the monitoring, testing, recordkeeping,
, z_md réporting réquirements for DMRs under its KPDES. Permits;
© - Practices employed to confirm DMRs contain compléte
and ac(}urate information for all operations, inéluding opcfations that share
‘di'schéirge.outfalls, anci to ensure prompt subrhittal of c‘oma&ed DMR information
whete required under 401 _KAR 5065 Section 2(1), and 40 CFR 122.41(1)(8);
, (d) - ' Procedures or processes  used to conﬁrrﬁ that
_'inforr:natiorlll provided on future DMRs is consistent with RAM #150 issued by
| the Cabinet on May 3, 2011; whi(;h is attached hereto and incorporated as
 Appendix C;
(c), : A copy of its laboratory's Standard Operating Procedures
'("'SOP"") ahd .Quality Assurance/Quality Control Prétocols thatl are £o be used and

followed by the laboratory, including copies of the ‘chai'n, of ciistody form, bench




s]neet form, other laboratory forms, summary sheets, and maintenance and
calibration log forms that contain all information required by 401 KAR 5:065, and
specifically 40 CE.R. 122.41(@ and‘(]'), as incorporated therein;
®H ) Procedures and associated documentation to confirm that
its labora’tory has developed and is implementing the SOP and is using app;'oyed
methodolo gins for all analyses; and
(®) Procedures and- documentation to confirm that its
laboratory has den/eloped. and is irnplementing appropriate Quality Assurarice/
Quality Control Protocols. | |
26 Upon wrltten notification that the Cabinet does not accept the amended CAP,
Frasure .Creek shall have twenty (20) days to submit a newly amended CAP thch may
| contain a reasonable compliance schedule for any amended provisions. Upon resubmi‘ttal, the
Cabinet may, in whdlé' or in paft, )] npprove, or (2) disapprove and provide comments to
' Frasure Creek 1dent1fy1ng the dcﬁc1en01es Upon such resubmittal, if any part of the amended
CAP is dlsapproved the Cabmct may deem the Defendant to be out of compliance wnh th1s
Agreed Order for failure to timely submit such p-ortlo'n and may assess stlpulatcd penalties. If
Frasure Creek has" received vn0~ resp_(‘)nse from thie 'Cabinet within thirty (‘30) days- of the }
Cabinet’s réceint of ‘the amended CAP ‘or newly amended CAP, such plan sh’all‘bécome.
effecfi‘ne unon.the expiration of that thirty @3 O)lday period.
27.  Prasuie Creek shall require that its contract laboratory pl;oinptly obtain any
necessary celﬁﬁcations' consistent with administrative regulations to be ‘pliomu{gated by the

Cabitiet to implement KRS 224.10-670 with respect to wastewater from coal mining operations.
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28, Frasure Crec;k shall not construct, nor discharge ﬂom, pond outfalls prior to
receipt of an individual KPDES Permit or receipt ‘of é notice that coverage under the
General KPDES Permit for coal mining has been issued by DQW for the pond outfall.
.Notwiths,tanding any permit terms and conditions, Frasure Creek shall separately notify the
DOW when outfalls are to be.removed, from a KPDES permit and shall submit DMRs for
_those outfalls consistent with RAM #150 until the KPDES Permit is temllinated. Frasure
Creek shall maintain sufficient reéérds to confirm ‘the .KPDES Permit coverage' date,
pond/outfall construction date,‘ pond/outfall certification date, and pond/outfall removal
date for all pondé{outfalls construéted or reniqved following execution of this Agreéd
Order. Such records and documentation may be maintained at Frasurcerek’s engineering
offices and shall be made available to the Cabinqt upon request. The 1‘ecor<;s for each such
. .p%)nd/,outfall shall be maintained for three (3) years following KPDES Permit termination.
© 29, Frasure Creek shall comply With the effluent iimitations and effluent
monitoring, testing, recordkeeping, and reporting 1‘ec1[\f}i1‘emcnts of its KPDES Permits.
30. The Corrective Action Pian‘f and other submittals required of Frasure Crcele |
puréuant to this Agreed Order shall bé‘s_;en't to:

/

Director, Division of Enforcement .
Kentucky Department for Environmental Protection
300 Fair Oaks Lane

Frankfort, Kentucky 40601

31.  Except for lab certification ‘undéx}: paragraph 217, above, Frasure Creek shall be in
cdmph’ancc with-all remedial measures described in this Agreed Order within ninety (90) days of

DI
-entry of this Agreed Order.
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CIVIL PENALTIES/STIPULATED PENALTIES

32.  Frasure Creek shall pay theA Cabinet a civil penalty in the amount of six hundred
.sixty thousand dollars ($660,000) for the violations alvleged above as set forth in this Agreed
' Order. Fraéufe Creek shall tender to the Cabinet as palftial payment of the civil penalty the sum
of two hundred twenty thousand ($220,QOO) ddllars.wi‘th tﬁe return of this signed Agreed
‘ Qrder. Such partial payment shall not be deposited but shall be held by the Cabinet’s Office of
.Administrative Hearings pending execution'of the Agréed Order by the Secretary of the
Cabinct.. If the Seore’%ry does not enter into and silgn the Agreed Order, 'thc entire partial
payment of $220,000 shall be returned to Frasure Creelc Within thirty (30) days of such election

By. fhe Secretary. | |
| | 33,  The balance of thé civil pcng.lty in the amount 6f‘four hundred forty thouéand
($440,000) dollars remainitig following the partial payment, abovc, shall be due and owing one .
(1) year from date of entry of tﬁis Agreed Order; unless at the epd of one (1) year from date of
' éntry Frasure Creck makes the followidg demonstrations to the Cabinet, in writing and

- vgccémp_anied by appropriate documentation: | |
| (a) - that it hais transferred :(:)wn_ershlipof all of its Kén{tup@ 's’uf‘faCe coal mining
permits to a bona fide purchéser or purchasers, in good standing, or that it
.h'as used its best efforts to'tl'ansfef ownership of all of its Kentucky surface
coal mining permits, and

(b)  that any such permits Qf wﬁich it‘ retains whole or pzﬁt ownex‘éllip are in

compliance with reclamation requirements, and

12




(c) that itéi financial status confirms its inability to pay the balance of the civil
| penalty in light of its obligations to reclaim its surface coal mining permits
to permanent program standards.
If the Cabinet finds the above demonstrationshave been made, then the entire balance of the
civil penalty in the amount of four hundred forty thousand ($440,000) dc;llars shall be forgiven |
and deemed satisfied and no further civil penalty payment shall ‘be due or owing from Frasur;t
Creek to the Commonwealth as a fesult of violations resolved by this agreerﬁent.
34.:’ One hundred e;ighty days from date of entry of the Agreed Order, if any Irasure
Creek sutface coal mining permit has not been transferred to a new owner, Frasure Creek shall
submit an intefim report to the Cabinet on the status of efforts to transfer its mining properties
i‘dgntifying by surface mining permit number and KPDES permit nunibpr each permit that has
not bcch' S0 trgnsfcl*red;< describing all efforts made to effect transfer, and deécribing additional
efforts planned by IFrasurc‘ Creek to transfer the p;armits.
| 35 . Frasure Creek shall transfer its surface mine permits in écoordar@e with all
‘ .-appliéable law. | |
.36, Each civil penéltsf or stipulated penalty payment pursuant o this agreement shall
"be by cashier’s check, ceitified check, ér money order made payable to “Kentucky State
" Treasurer” and shall be sent to fhc’ attcnti‘on. of the Director, Division of Enforcerhent,
: Depaﬁment for Environmental Protection, 300 Fair Oaks Lane, Frankfort, K’ent_uclqr 4060‘1. Notc
on the instrument of paym.ent “Agreed Order, File No. DOW-33597-047”‘

37.  Frasure Creek shall pay stipulated penalties to the Cabinet for failure to comply

with this Agreed Order, as set foxfh below:
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(a) For failure 1o timely submit the amended Corrective Action Plan as set forth in
péragraphsi'ZS and 26, abm./c, a stipulated penalty in the amount of $1,000 per day
may be assessed for each day beyond the applicable thirty (30) day or twenty (20)

- day deadline, |
(b) For each instance in which AFrasure Creek constructs a pond outfall prior to
éecufing KPDES Permit coverage for the outfall, a stipuiated penalty in the

~ amoun;c of $1,000 per day may be assessed.

(¢)  Beginning with the 3rd Quarter 2012 and continuing until termination of
this Agreed Order, Frasure Creek shall pay the Cabinet a stipulated penalty of one
thousand dollars ($1.,006) for each ldaily and monﬂﬂy permit . effluent limit
violation for pH, manganese, iron, Total Suspended Solids (“TSS”), a:cidity,

allcaljx;ity, or Settleable Solids (S5”).; | |
St‘ipﬁlafed penalties are in addition to, and not in lieu of, any‘other penalty Which could be
assessed by the Cabinet. ’_I‘he Cabinet may, in its discretion; waive stipulated penalties that

' would'.o.therwise be due. |

38, Stxpulated penaltxes shall be calculated on a quarterly bams and pald in
‘acoordance w1th the same pxocedmes set forth in Paragraph 36 above, that apply fot payment
of the cwﬂ penalty Aﬂer the effecnve date of this Agreed Order, within thuty (30) days after
submlttmg qualterly DMRs, Frasure Cxeek shall report the number of violations and -
“calculation of supulated penalties for the preceding quarter to the Cabinet. If Frasure Creek’s
caloulation of a stipulated pgnalfcy is based in part or in whole on application of aitérnatiye :

effluent limits to a wastewater discharge, Frasure Cieek shall submit all information necéssary
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to s‘upport'a request for alternate effluent limits with its rcpoﬁ of number of violations and
calculation of stipulated pénalties for the quarter.

39,  If the Cabinet does not agree with the number of violafcions or the calculation of
sﬁpulated penalties subrﬂitted by Frasure Creek it shall provide Frasure Creek with a written’

: explanatibn of the reason fo.r disagreement witﬁin thirty (30) days of receiving Frasure Creek’s
report, The Cabinet shall make the final determination regarding the number of violations and'
the calculation of stipulated penalties.

40, A daily violation of- monthly average violation as reported on a Frasure Creel
DMR shall constitute. one (1') violatipn for purposes of this Section. If a violation occurs at a -

Pond that is listed on more t'ﬁan one Peﬁnit, that shall constifuﬁe one (1) violation for purposes of 4
this Section.

41,  If Frasure Creek Bcliévcs jthq request for payment of é stipulated pcnalty is
erroneous or cont1a1y to law, it may challenge any such detmmmatmn by filing a petition for
- .heaung pulsuant to. KRS 224. 10 420 in the Ofﬁce of Administrative Hearings. The ﬁlmg of a
pctltmn for hearing does not automatlcally excuse tuncly payment of the stipulated penalty or the -

continuing accrual of any stipulated penaltles unless agreed to by the Cabinet or. stayed by the,

" Hearing Officer.

MISCELLANEOUS PROVISIONS

42,  This agreed order.in no Way affects or relieveé defendant of its 1'e;°,ponsibiﬁty to
comply wﬁh all applicable federal, state, and ‘loc‘al laws, regulations, and pcrmits. -

| 43,  The terms, conditions, and obligations of this agreed order shall suniiye any

reorg’éniz‘ation of defendants’ corporate structure and -shall be fully binding on any entity or

otganization which is affiliated with defendants.
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44,  This Agreed Order addresses only the alleged violations described above whether
.of KPDES or DMP Permits or DOW or DNR regulation. Otﬁer than those matters resolved by
entry of this Agreed Order, nothieg contained herein shall be construed to Waive or to limit any
i‘emedy or-cauge of action by the Cabinet based on statutes or regulations under its jurisdiction
and Frasure Creek reserves its defenses thereto. The Cabinet expressly reserves its 1‘ight at-any
a fime fo issue administrative orders and to take any other action it deems necessary that is not
'inoox.Jsisterit wi,tﬂ this Agreed Order, including the right to order all necessary remedial measures,
" assess penalties for violations, or reoever all response costs incurred, and Frasure Creelcresewes :
its defenses thereto.

45,  This Agreed Order shall not prevent the Cabinet from issuing, reissuing,
r'enewing,: modifying, revoking, suépending, denying, termihating, or reopening any permit to
Frasure Creelc. F'rasur:e Creek reserves its defenses thereto, except that Frasutre Creek shall not

- use this' Agreed Order as a defense to-any permitting acfion described in this paragraph.
46. Frasure Cleek waives its right to any hearing on the matters resolved herein.
However, fa11u1e by Frasure Creek to comply strictly with any or all of the terms of this Agleed
' -Order shall be ‘grounds for the Ca_bmetjt'o seek enforcement of this Agreed Order in Franklin
Ci}‘euit Court and to pursue any othet épp_ropriate adeﬁnisfx'etive er judicial action under KRS
- Chapter 224, KRS Chapter 350, and ﬂ.ie: regul'atibns pi'emlilgated pursuant thereto, and Frasure
Creek reserves ifs defenses thereto and its right to be heard thereon.
47. - This Agreed Order may not be amended except by written order of the Cabinet’s
» Semetary or his deelgnee Frasure Creek may 1equest an amendment by writing ‘the Director of-
the ‘Division of Enforcement at 300 Falr Oaks Lane, Frankfort, Kentucky 40601 and statmg the

‘teasons for the request: If such request for an amendment(s) is granted, the amended Agreed
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Order shall not affect any other provision of this Agreed Order unless expressly provide;d in the
amended Agreed Order. |
| 48,  The Cabinet does not, by its consent to the entry of this Agreed Qrder, warrant or
aver in any manner that Frasure Creek’s compliance with this Agreed Order will ensure
conipliance with all provisions of KRS Chapter 224, KRS Chaptér 350, or the regulations
promulgated pursuant thereto. Notwithstanding the Cabinet’s review and comment on any plans
formulated pursuant to this Agreed Order, Frasure Creek shall remain solely responsible for
compliénce with the terms of KRSI Chapter 224, KRS Chapter 350, and the 1fegu_lations
pr.pmulgated pursuant thereto, this Agtreed Order and any permit and compliance schedule
requitements. \
‘:49. Frasure Creek shall give notice of this Agreed ’Orde.r to any purchaser, lessee, or
‘suceessor in interest prior to the transfer of ownership and/or operation of any part of 1ts now-
‘.Iexisting facilities ‘occurting prior to termination of this Agreed Order, shall notify the Cabinet
.‘tha.t such notice has been given, and shall follow all statutory and regulatory requirements for a
_tran‘sfcp 'Wh'ethcr'or not a transfer takes pla’c\e,/Fi'asﬁi‘e_Creek shall remain fully responsible for
_payﬁlgnt of all'civil penalties and stipulated penaftics a‘sses:sed_ pursuant to this Agreed Order, for
: x}ioiations o.écurr_i'ng prior to permit transfer unless Wﬂ'ﬁ/e& by thc Cabinét.

50.  The Cabinet agrees to allow the pérformance of the above-listed .1"enﬁedia.1
‘measures, payment of civil penalties, and tran.s‘fer of surfaée coal miining permits _by Frasure
. I_ C.r/cek to satisfy Frasure Creele’s obligations to the Cabinet generated by the alléged vidlatioﬂs
described above.
| . 51 .. ‘The Cabiﬁet and Frasure. Creek agree _that the 1'emedialrr;‘easures agreed to hereiri

aré facility-specific and designed to ensure that Frésure Creek complies with the Statutes and
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regulations cited herein. This Agreed Order -applies sp'eciﬁcal}y and exclusively to Frasure
Creek’s mining facilities identified in Appendix A and is inapplioablé to any other facility.

52, This Agreed Order shall be of no force and effect unless and until it is entered by
the Secretary or his designee as evidenced by his signature thereon. If this Agreed Ordpr
contains any date. by Which Frasure. Créek is to take any action or cease any activity, and the
Secrétary-enters the Agreed Order after that date; then Frasure Creek is nonetheless obligated to
" have taken the actioh or ceased the activity by the date contained in this Agreed Order. '

TERMINATION

53, This Agreed Order shall terminate on payment of the civil pénalty and completic;’n
of transfer of all Frasure Creek permits, but in no event shall the terms of this Agreed Order
continue in effect more than twelve (12) nionths following date of entry unlgés extended by

agreémenf of the parties in accordance with paragraph 47.
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AGREED TO BY:

8

/ Sonon T iesy
' Cg\?;dra-ﬂ—c S:cr:_/\?{_,q.r—j

Frasure Creek Mining, LLC /

HAVE SEEN:

Voo foo

Jack C}()éender , Esq.

R. Clay Larkin, Esq.

Anne Chesnut, Bsq

Bingham Greenebaum Doll LLP
300 West Vine Street

Suite 1100

Lexington, Kentucky 40507
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Date” '
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APPROVAL RECOMMENDED BY:

Jéffrey A. Cimmins, Director

Jaa

Sandra 'G’ruzesky, Director
Kentucky Division of Water

Mary Stephef , Attorney/Manager
Office of General Counsel
- Water Legal Section

'C. Mittiael Haines, General Counsel
Energy and Environment Cabinet

HAVE SEEN:

Robert Layton, Chief Hearing Officer
Office of Administrative Hearings
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12/ 27/ 20/2
Date
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Date

[ BT~ 12—

Date

/- Z:/3
Date

Date




FILE NO. DOW-33597-047

ORDER
‘Wherefore, the foregoing Agreed Order is ént'ered as the final Order of the Energy and
Environment Cabinet this day of ;201

ENERGYAND ENVIRONMENT CABINET

LEONARD K. PETERS, SECRRTARY
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CERTIFICATE OF SERVICE

FILE NO. DOW-33597-047

I hereby certify that a true and accurate copy of the foregoing AGREED ORDERwas

mailed, postage prepaid to the following on this the day of

Jack C. Bender, Esq.

Anne A. Chesnut, Esq.

R. Clay Larkin; Esq.
Bingham-Greenebaum Doll LLP
300 West Vine Street, Suite 1100
Lexington, KY 40507
COUNSEL FOR DEFENDANTS
FRASURE CREEK MINING, LLC

Hon. Mary V. Cromet
Appalachian Citizens’ Law Center
317 Main Streét
Whitesburg, KY 41858
- COUNSEL FOR PLAINTIFF INTERVENORS
APPALACHIAN VOICES, INC., ET AL.

And mailed, by messenger, to:

Jeffrey A. Cummins, Director
Division of Enforcement

300 Fair Oaks Lane
Frankfoit, K'Y 40601

Mary Stephens; Attorney Manager
Office of General Counsel

Water Legal Section

200 Fair Oaks Lane, First Floor -
Frankfort, K'Y40601 |

DOCKET COORDINATOR, :
OFFICE OF ADMINISTRATIVE HEARINGS

Distribution:

14235705 _{.docx -
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