Talking Points For OSMRE Proposed Stream Protection Protocol

Background:

The federal Office of Surface Mining Reclamation and Enforcement (OSM) is preparing to do an Environmental Impact Study (EIS) to analyze the effects of potential rule revisions of the Surface Mining Control and Reclamation Act of 1977 (SMCRA) to improve the protections of streams from adverse impacts of surface mining. They are requesting comments to determine the scope of the EIS. Doing this is another step towards fulfilling the Memorandum Of Understanding MOU signed last year by Department Of the Interior (DOI), U.S. Army Corps of Engineers and the U.S. Environmental Protection Agency. The public comment period ends on July 30, 2010, but the Open House in Kentucky will be July 26th at the Hazard Community College, just south of Hazard off of Route 15, from 3 – 9 PM.

The following is a synopsis of OSM’s proposed changes to the surface mining law, SMCRA:
· Add more specific requirements for baseline data collection of stream information in permits. That means collecting more information about the stream before any mining begins.

· Define the term “material damage” to the hydrologic balance of a stream.

· Develop water quality thresholds which, when reached, would mean coal companies must take corrective action.

· Change the way fill material is managed. Several alternatives are presented by OSM, but not well defined at this point, including “banning excess fill placements in streams,” and  “restoring landforms including slop, aspect and elevation on both backfilled areas and excess spoil fills.” 

· Make stricter the rules to meet Approximate Original Contour (AOC) requirement.

· Consider options for better reforestation of mined lands.

· Require better permit coordination between federal agencies and state agencies.

· Update the definition of all stream types, perennial, intermittent and ephemeral, using a biological definition, meaning what insects are living in the stream, rather than a flow-based condition definition, meaning how often does the stream flow in a given year.

The following are suggested comments based on the analysis from the Alliance for Appalachia, the Sierra Club and the Appalachian Citizens Law Center:
· Involve the public:  We ask that OSM consider ways to make sure citizens are brought into the permit review process – both when the permit is first received and after all changes have been made. Often, citizens aren’t allowed to comment until after the plans are decided, and significant changes often occur after the comment period closes – so the public is never able to meaningfully comment on the mining operation.

· Base the guidelines on science: As OSM rewrites the rules governing the protection of water from surface coal mining, it is imperative that OSM follows best available science. Numerous studies have shown the significant harms that mining related stream filling and pollution have to aquatic life and human health.

· The 1983 Stream Buffer Zone rule is best: The original Stream Buffer Zone Rule would be the best option for protecting streams because it states clearly that waste cannot be dumped in a stream. This allowed for consistency, was easy to enforce, and provided basic protections for all streams. The proposed new rules are too vague, and rely too much on state agencies discretion. This could result in unequal protection from state to state or stream to stream.
· Define “material damage to the hydrologic balance”: Include, at a minimum, any excursion from a numeric or narrative water quality standard for any pollutant that mining operations may reasonably be expected to add to surface or groundwater. Prohibit the issuance of permits to operations where the potential for long-term pollution discharges – including pollution from acid mine drainage, selenium, and other pollutants – has been established. 

· State agencies don’t have the capacity to enforce the law: Because state enforcement programs are chronically underfunded, OSM should examine the capacity for these agencies to enforce a new stream protection rule and consider how additional funds could be directed to these agencies. EPA studies have shown serious issues with the data being collected on stream health. If permits can’t be properly monitored, they should not be permitted.

· Total damage to the watershed should be taken into account: Regulatory authorities need guidance on how to properly conduct cumulative hydrologic impact analyses (CHIAs). Watersheds that have already been impacted by coal mining should not be impacted further. Accurate and consistent evidence is necessary to establish the extent of current damage and to prevent further destruction. 

· Enforcement should prevent stream damage: There should be adequate and reliable monitoring of stream health and water pollution, and real repercussions when companies violate the law. Enforcement should be aimed to prevent damage to water quality – rather than respond to violations only after they occur. Before any operations that damage water quality are permitted, valid scientific evidence should exist to show that true reclamation is possible. Until now, science has indicated stream restoration is not possible.
· Companies must pay the full cost of reclamation: Finally, bonding should cover the costs of real reclamation. We support OSM’s proposal to set bonds at a level sufficient to cover the costs of treating long-term pollution, including pollution from acid mine drainage, selenium, and other pollutants.

