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I submit these comments on the Environmental Protection Agency’s “Coal Combustion Residuals (CCR) Proposed Rule” on behalf of the 7,000 statewide members of Kentuckians For The Commonwealth (KFTC). We first commend your recent decision to offer multiple public hearings on this issue, including one in Louisville, KY. The Louisville hearing will enable communities in the most affected region of the United States to express their opinion about the issue.
As both the recent BP oil and TVA coal ash disasters have shown, our nation is not prepared to deal with the heartbreaking consequences that result from poor governmental oversight of exploitative, profit-seeking corporations. In Kentucky, people will likely die if one of the several high hazard coal combustion residue (CCR) impoundments in our state breaks – a looming tragedy for which we have no correctional plans in motion and no response plan. To avoid eminent danger, we urge that the EPA take the critical steps necessary to adequately regulate this hazardous waste stream too long ignored by our government, immediately.

As Kentuckians, we know the true costs of coal along its entire lifecycle all too well. Our state suffers the largest impacts of devastating mountaintop removal coal mining. There are 21 utility coal-burning power plants in Kentucky that emit pollutants to which we are exposed everyday. And, amongst all states, Kentucky stores one of the largest total volumes of CCR and houses the second highest number of impoundments. Annually at least 9.1 million tons of CCR is stored in 44 known impoundments, 7 of which are characterized by the EPA as “high hazard.” This decision is crucial to us – and we look forward to the opportunity to voice our recommendations at the Louisville hearing in September.

Our subsequent comments in response to the proposed rule are organized into three sections. First, we recommend that the EPA adopt a strengthened version of the RCRA Subtitle C approach outlined in the proposed rule and we detail how this option should be strengthened. Second, we outline steps the EPA should take after it has approved the CCR regulation rule in order to ensure proper mitigation and enforcement takes place. Third, we discuss steps EPA must take to ensure that fair and honest dialogue take place about the proposed rule. Industrial and corporate voices must not be heard louder than the voices of we who have been paying the true costs of coal for too long. 

People’s lives depend upon the right decision – the time to make it is now. 
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1. We recommend that EPA lift the Bevill exemption and adopt a strengthened version of the “RCRA Subtitle C approach” offered in the proposed rule that closes corporate loopholes.

What was conceived as a time-limited proposal, the Bevill exemption for fossil fuel waste has remained in place for decades even though science has shown CCR to be hazardous material. Largely unregulated and unmonitored, the current CCR storage system poses immense and immediate threats to our communities. 

The EPA has put forth 2 options for regulating CCR. In order to consider the Subtitle D approach to regulating CCR, by law there must be “no reasonable probability” that harm will result from this waste. Given that CCR is proven hazardous and proven to leach into the air and water surrounding many sites, harm has already been caused. The recent report, Slow Motion Spills: Coal Combustion Waste and Kentucky, indicates that at each of the 8 monitored CCR dumps in Kentucky, a potential damage case exists due to groundwater contamination. Therefore, the “no reasonable probability” condition cannot be met as it has already been violated.

This harm will continue and grow in impact if the Subtitle D approach is adopted. It would be outrageous to leave CCR regulation up to the industry and states, which have done a poor job thus far, to decide the extent and implementation method for new regulations. Further, the Subtitle D approach would require citizens sue to prove damages. This leaves citizens to fight for their lives against one of the richest national industries – an industry that can raise rates to pay for legal fees. Finally, the subtitle D approach does little to address the lack of structural integrity that may cause these impoundments to break. Of the two options presented, only a strengthened version of the Subtitle C approach will accomplish all objectives necessary to limit damage from this hazardous waste stream. 

The Subtitle C approach does not regulate the proposed special waste category under which CCR would fall with the same stringency level as other hazardous waste material. Yet, existing hazardous waste landfills have nowhere near the capacity needed to absorb this immense waste stream. There is more danger in delaying action to solve this problem than in passing the offered guidelines. We therefore recommend that the Subtitle C approach be adopted provided it is strengthened.

The Subtitle C approach should be strengthened in several ways. First, industrial CCR and deep mine injection of CCR should not be exempted from regulation. These unnecessary and dangerous loopholes should be eliminated. Even though the industrial waste stream is quite small, the material coming out of those boilers is equally as toxic and needs to have the same rules applied to it. Further, the people whose groundwater and waterways are endangered by coal ash leaching from deep mines are the same people whose health is already threatened by coal mining contamination. Deep mine injection should be regulated not only because the risks of exposure are the same as with other CCR disposal but also because these injections place an undue burden on at-risk communities.

The Subtitle C approach should more clearly define “beneficial re-use.” In the same way that the agency has a responsibility to understand the environmental liabilities of CCR disposal, the agency must protect our communities from exposure during CCR re-use. We urge the EPA to research and test both encapsulated and unencapsulated re-uses for occupational and public health impacts and environmental risks before they are authorized as legitimate. If certain re-uses are proven safe, the EPA should be proactive in setting standards and specs to guide legitimate re-use and proper disposal of materials that contain CCR components.

2. We recommend that the EPA refuse to grant Kentucky primacy over these regulations. If that is not possible, the EPA should take all steps necessary to ensure enforcement and mitigation after the rule is adopted, including consistent and ongoing oversight of state activities.

Implementing and enforcing new CCR regulations will not happen in Kentucky under a business as usual scenario. Regulatory agencies in this state operate in a culture of willful negligence. There are many documented examples to prove this – many of which our members have presented to EPA staff in meetings over the last year.

The Kentucky Division of Water’s (KDOW) failure to enforce water quality standards in Kentucky’s waterways, which are primarily damaged by coal-related activities, represents perhaps the most egregious form of this negligence. 2,500 miles of streams in the Eastern Kentucky coal mining region fail to meet water quality standards, with mining named as the known or suspected pollution source (Kentucky Division of Water Integrated Report on Water Quality to Congress, 2008). People’s well water is routinely degraded and/or destroyed by the coal industry activities. Kentucky’s contaminated streams drain into rivers that serve as public drinking water sources not only for mountain communities but also for Kentucky's most populous cities. Seeing nearby streams running orange or black, many Eastern Kentucky residents routinely drink bottled water, fearing that even the treated water supply is not safe to drink. 

Kentucky’s regulatory program has similarly failed to meaningfully address hazardous contamination present at current utility CCR impoundments. Beneath every CCR impoundment in Kentucky for which water quality data exists, groundwater is contaminated. In comparing the data to EPA’s own standards, every one of these cases, qualifies as a potential damage case (Slow Motion Spills: Coal Combustion Waste and Water in Kentucky, 2010). Instead of working to mitigate contamination, Kentucky agencies have recently reduced monitoring requirements and weakened CCR disposal standards. State agencies continue to permit poorly contained ponds and landfill expansions. Several CCR impoundment permits, including a massive 400-acre site, are under consideration in the state right now.

Ordinary citizens living near CCR impoundments pay the costs of this corporate abuse and governmental negligence. Louisville, KY resident Monika Burkhead described living next to LG&E’s Cane Run plant CCR impoundments like this:

“You've got black soot everywhere; you buy a new car and within two years, your car's paint job is shot. You've got kids that have learning disabilities. There's excessive amounts of ADHD. There's excessive amounts of cancer, kidney disease. People are sick there constantly. They're dying. I'm just sick and tired of it. I've lived there for 35 years and all I do is watch people die.”

Monika testified at a recent hearing to oppose LG&E’s CCR impoundment expansion permit application currently under consideration by the Kentucky Division of Waste Management.  The EPA has already rated another one of the CCR dumps on-site as “high hazard.”

At the hearing, Monika’s neighbor, Terri Humphrey, spoke about the dangers of coal ash and about her frustration of finding discrepancies in information on the proposed landfill from different agencies who have a say in the process. Many residents didn't even find out about the hearing until a day or two before.

Rose Wilson, an older woman who's lived in the same neighborhood for decades, fought back tears as she told the room that she's raised so many kids, her own and the neighborhood's, and is so tired of seeing them all get sick. She doesn’t want her family to eat or breathe any more hazardous chemicals.

And these are impacts from CCR impoundments that are legally sanctioned and operating under at least some, although inadequate, scrutiny. There are untold numbers of open, illegal coal ash dumps throughout the state as well. Residents of Harlan County, Kentucky report open dumps of CCR that are compacted with dozers and covered with dirt.  One observer said, “the workers who dump it and compact it do not use any protective equipment. Dust from it is flying around all the time.” The illegal CCR dumps he is referring to are located within a couple of hundred feet of the Poore Fork of the Cumberland River and adjacent to US 119, the main road that links the city of Harlan and the Tri-Cities communities of Cumberland, Benham and Lynch.

Even given the presence of solid evidence, no meaningful action has been taken to improve impaired waterways or address illegal CCR dumping. Having witnessed this utter disregard of water quality standards over the last three decades, KFTC and other groups have recently requested that the EPA rescind KDOW’s authority to issue Clean Water Act permits. In light of this request, KFTC recommends that the EPA retain primacy over implementing and enforcing new CCR regulations in Kentucky.
If that is not possible, the EPA should take all steps necessary to ensure enforcement and mitigation after the rule is adopted, including consistent and ongoing oversight of state activities. We do not expect that KDOW and other regulatory agencies will implement new CCR regulations in a timely and effective manner without outside pressure. We urge the EPA to use its authority and the authority of the executive branch to encourage speedy state passage of commensurate state laws and to ensure proper enforcement. EPA should also offer consistent and ongoing monitoring of state adherence to the regulations. This leadership is critical to ensure protection of Kentuckians going forward.

In addition to ensuring enforcement with new regulations, we also recommend that the EPA immediately commence a data collection effort to identify all CCW sites in Kentucky – legal and illegal. Data from all sites should be promptly analyzed for evidence of possible leaks and contamination.  Where information is inadequate, Kentucky should identify the responsible party and require additional monitoring data to be submitted. The field-testing process should begin first in states with the highest volume and near impoundments with known high hazard ratings. As evidence of leaching and contamination are substantiated, EPA should require immediate and proper mitigation of damages.

3. We recommend that the EPA take steps to ensure that public dialogue about the proposed rule is fair and honest. 

In order to further improve the fairness and honesty of proposed regulations, cost estimates for implementation of the proposed regulations should be corrected. Financial projections are offered in the proposed rule that detail projected benefits and costs associated with implementing both of the two offered approaches. The utility industry successfully lobbied for changes in the projections that would make the Subtitle D approach seem more favorable. 2 examples of these unfair changes:

· There is no evidence to assume that re-use of CCR will decline as a result of “stigma” in calling it hazardous. Yet, the Subtitle C approach cost estimate includes billions of dollars in monetized health costs that would result from increased emissions, assuming a complete halt to re-use. The utility industry has never paid a dime for the externalities associated with CCR and they cannot claim them now to their favor.

· EPA mentions that under the D approach, low and slow implementation is expected. Given that, the public health costs of what would be continued poor containment of CCR should be added to the Subtitle D approach cost projection. 

These cost estimates should be re-calculated, applying clear, consistent parameters cost and benefit estimates of both scenarios. The estimates should be based on real fiscal evidence, not conjecture motivated by industrial preference. We must inform the public and our legislators about the true cost of coal.

Thank you for your consideration of these matters. We look forward to a response and to action.

