The Case for Revoking EKPC’s Certificate to Build a New Coal Burning Power Plant

Background

East Kentucky Power Cooperative intends to build a new 280 MW coal burning power plant in Clark County known as Smith 1 or the Smith plant. To do so, the cooperative must receive a “Certificate of Public Convenience and Necessity” (CPCN) from the Kentucky Public Service Commission, the agency charged with overseeing the operations and rates of electric utilities.

EKPC first received a CPCN to build the Smith plant in 2006. At that time, the utility claimed that the additional power plant was needed in order to serve new customers from Warren Electric Cooperative. That distribution co-op was planning to join EKPC’s system, but later pulled out. 

When the Warren Electric deal fell through, the Kentucky Public Service Commission opened up a new case to review the justification for the Smith plant. It concluded that EKPC could go ahead with Smith, despite uncertainty about whether the plant was actually needed. The excerpt below comes from the PSC’s 2007 order (Case No. 2006-00564) re-confirming EKPC’s certificate:

“With regard to the Smith No. 1 unit, there are two alternatives to consider. The Commission might order EKPC to purposefully delay the construction of Smith No. 1 to guarantee that its native load requirements are sufficient to support the addition of the generating unit. This course of action, however, would result in the levying of significant contractual penalties on EKPC and increase its exposure to escalating costs for labor and materials in the future. On the other hand, the Commission might allow EKPC to proceed with construction of the Smith No. 1 unit and run the risk that EKPC's native load growth might not grow as quickly as forecasted - potentially resulting in EKPC having excess generation capacity. While neither situation is ideal, the latter position is clearly preferred under the specific facts of this case. In the long run, EKPC's ratepayers and the public interest at large will be best served by allowing EKPC to complete the construction of Smith No. 1 and avoid unnecessary penalties and cost escalations associated with a lengthy delay. Any risk of reaching a situation where EKPC has excess generation capacity should be mitigated by EKPC's careful development and implementation of a mechanism for making off-system sales.” (Emphasis added.)

Challenging EKPC’s Certificate of Public Convenience and Necessity 
On Thursday, October 29, 2009, a collection of organizations and individuals filed a formal complaint with the PSC, requesting that the agency revoke the certificate authorizing construction of the Smith plant. The participants assert that economic, regulatory, technological and financial conditions have changed dramatically since the project was approved more than 2 years ago. They argue that the combined effect of those changes means the proposed power plant now poses an unacceptable and avoidable risk to ratepayers. Therefore, they conclude that the time is right for state regulators to revisit and revoke the certificate.

The participants in this case are the Sierra Club, Kentuckians For The Commonwealth, and Kentucky Environmental Foundation, plus several prominent individuals. The individuals include noted author, farmer and poet Wendell Berry; Father John Rausch, a Catholic priest; and Dr. John Patterson, a physician. All of the named individuals are customers of rural electric cooperatives that are served by EKPC.

Talking Points

· We are asking the Public Service Commission to protect Kentucky’s ratepayers by halting the construction of an expensive, risky and unnecessary coal burning power plant sought by East Kentucky Power Cooperative. 

· The PSC should review and revoke EKPC’s “Certificate of Public Convenience and Necessity.” Simply put, the Smith coal burning power plant is not convenient, it is not necessary, and the PSC should not allow it to be built. 
· The PSC needs to stand up for ratepayers and protect them from an impending financial disaster by revoking this permit now, before one more dollar is wasted on an expensive project that isn’t needed. Failing to take this action will burden ratepayers with unreasonable financial risks and liabilities that extend as far as the eye can see. The time is right to revisit and reverse a decision made by the Public Service Commission in 2007 to authorize the Smith plant. 

· The world has changed for electric utilities in recent years. These rapid and dramatic changes include the deepest recession in 80 years; the credit crisis; dramatic swings in the relative costs of coal, natural gas, and renewables; a new political landscape; the swift deployment of renewable energy generation in our neighboring states; and a high probability of new federal policies aimed at curbing pollution and internalizing the costs of dirty energy. 

· Consider just a few of these changes since EKPC received its certificate in 2007:

· EKPC’s certificate assumes low-interest financing, but that deal has since collapsed. At the time it got its certificate, EKPC stated that financing for the project would come from the Rural Utility Service (RUS), a federal agency. However, that agency later imposed a moratorium on financing for new coal burning power plants. Thus, EKPC will need to secure more expensive private financing for the project, at a higher cost to ratepayers. This new financing arrangement has not been evaluated by the Public Service Commission, as is required by law.
· EKPC’s certificate is based on overblown load projections. When the utility applied for its certificate to build the Smith plant, its projected energy requirements through 2020 were highly inflated. Four years later, the utility revised its own 2020 estimate downward by 2 million megawatt-hours per year, or almost 12%. That’s about as much energy as the Smith plant would produce in a year! In addition, none of EKPC’s projections take into account increased state and federal investments in weatherization and other energy efficiency programs, or new efficiency standards for many appliances.
· The cost of construction has increased 44% since EKPC received its certificate. In 2006 when EKPC applied for its certificate, the estimated installed cost of the Smith plant was $533 million. Recently, the utility stated that the plant would cost $767 million – nearly a quarter of a billion dollars more!

· Allowing EKPC to build another coal burning power plant in the face of many new, stringent, and expensive environmental rules poses an unreasonable risk to ratepayers. Within the next two years, it is highly likely that the federal government will issue new rules regarding the disposal of coal combustion waste and the reduction of mercury emissions from coal plants. Limits on greenhouse gas emissions are also anticipated. Each of these measures seeks to internalize the costs of dirty energy. EKPC’s certificate to build the Smith plant did not take into account these likely costs. The risks to ratepayers of adding another coal plant should be reviewed in light of these expected changes.

· Selling excess energy from the Smith plant to other utilities has become difficult, if not impossible, due to changes in regional energy policies and markets. For starters, our neighboring states of Missouri, Illinois, Ohio, and Virginia have all recently passed state energy policies that push their utilities to generate an increasing share of electricity from renewable sources. This has the effect of spurring development of renewable generation and making the purchase of coal-fired power from EKPC less attractive. Secondly, many utilities are busy acquiring more natural gas capacity, since the price of gas has dropped significantly relative to coal and the capital costs are far lower. Finally, E.on has its own power plant coming on line soon, decreasing the likelihood LG&E or Kentucky Utilities will need to purchase excess power from EKPC. These changes make building the plant a risky bet for ratepayers.
· EKPC’s cost of power to members increased by 70% from 2002 to 2008, according to figures in its 2008 annual report. Building the Smith plant will saddle the utility and its ratepayers with nearly one billion dollars more in long-term debt. This is a path that rural electric cooperative customers cannot afford to go down, especially when less costly strategies exist to meet the utility’s projected load and help customers save energy.
· EKPC can meet its load projections through a proven set of cost-effective energy efficiency and renewable energy strategies. The right decision for the utility and its ratepayers is to abandon the proposed coal plant and invest instead in a robust set of clean energy strategies. A recent report from the Ochs Center indicated that taking this approach would cost ratepayers less over a 20-year period than building and operating the Smith plant. And the clean energy strategies have the additional benefit of creating good jobs in all 87 counties served by the rural co-ops.
· As a result of these factors, the proposed Smith plant poses an unreasonable, unacceptable, and entirely avoidable, risk to ratepayers. The Public Service Commission is charged with ensuring the “provision of safe and reliable (utility) service at a reasonable price to the customers.” The time is right to review and revoke EKPC’s certificate to build another coal burning power plant. It is not convenient, it is not necessary, and the PSC should not allow it to be built.

· The organizations and individuals on this complaint represent a broad cross section of interests and constituencies. Sierra Club, KFTC and KEF have more than 12,000 dues-paying members in Kentucky, including thousands who are residential and commercial customers of rural electric cooperatives served by EKPC. The individuals involved in this action are co-op customers who also live downstream and down wind of the proposed plant. Together we are united in our determination to ensure that our rural electric cooperatives do the right thing for their customers and the future economic and ecological health of our state.



